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Summary

On November 4, 2008, voters will consider Proposi#, which amends the California
Constitution to forbid physicians from performing abortion on anyone under the age of 18
until written notice has been delivered to her pgradult family member, or legal guardian, as
specified, and imposes a 48-hour waiting periopgec8ically this_constitutional amendment

1)

2)

3)

4)

5)

6)

Adds to the constitution, the Child and Teen Safeiy Stop Predators Act: Sarah's Law.

Prohibits an abortion on a pregnant unemancipaiadmantil written notice has been
delivered to the parent or guardian, personallyhigyphysician or his or her agent, and at
least 48 hours after written notice has been dedtleor until the physician has received a
copy of a judicial waiver of notification from ayanile court.

Defines "abortion" as any means to terminate tegmaincy of an unemancipated minor
known to be pregnant except for the purpose of gy a live birth, and excludes from the
definition of abortion the use of a contraceptiveglor device.

Defines "unemancipated minor" as a female undeagfecof 18 years who is unmarried and
is not currently serving active duty in one of thaitary services of the United States of
America, or a female for whom a guardian has bepoiated because of a finding of
incompetency, or a female who has not been dectarethcipated pursuant to state law.

Defines "parent” as a person who is either pafdith parents have legal custody, or the
parent or person having legal custody, or the lggatdian of an unemancipated minor.

Defines "notice" as a written notification, sign@gda physician or his or her agent and
addressed to a parent, informing the parent tleatitiemancipated minor is pregnant and that
she has requested an abortion.
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7) Requires the physician to inform the unemancipatatbr that her parent may receive the
notice required by this constitutional amendment.

8) Permits a minor to seek a judicial waiver of thigice based on the court's finding of clear
and convincing evidence of the minor's maturitypest interest.

9) Provides exceptions to the notification in casemsetlical emergencies, parental waivers, or
notification to an adult family member when a mineports abuse.

10)Requires a physician to report known or suspedtdd abuse concerning the unemancipated
minor to the appropriate law enforcement or pubhidd protective agency.

11)Defines “adult family member” as a person at |€dsyears of age who is the grandparent,
stepparent, foster parent, aunt, uncle, siblintf;dialing, or first cousin of an unemancipated
minor.

12)Requires physicians to report to the Departmeiiteslth Services (DHS) abortions
performed on minors, and requires the state to dersfatistics on those reports, as
specified.

13)Permits a minor to seek assistance from the jugemlrt if anyone attempts to coerce her
into having an abortion.

14)Imposes civil penalties on any person who perfaamsbortion in violation of this
constitutional amendment, and permits the assesssthdamages and attorney's fees against
such a person related to any civil action brougha Iparent wrongfully denied notification.

15)Provides that any person, other than the minorphgsician, or the physician's agent who
knowingly provides false information to a physic@anthe physician's agent for the purpose
of inducing the belief that the notice of an abmrthas been provided to a parent or adult
family member, or that a waiver of that notice basn obtained, is guilty of a misdemeanor
punishable by a fine of up to $2,000.

Background

Previous PropositionsProposition 4 represents the third time thatfGalia voters will have
considered the issue of a parental notificatiortiwgiperiod for abortion. The two previous
initiatives were California Proposition 85 (200@daCalifornia Proposition 73 (2005).
Proposition 4 is a revised version of Propositién\8hich voters rejected in November 2006 by
a vote of 54% to 46%. Proposition 85 was a revisadion of Proposition 73, which voters
rejected in 2005 by a vote of 52% to 47%. The di#erence between this measure and
Proposition 85 in 2006 is that Proposition 4 pesmitminor to have a family member other than
a parent be notified of her intent to undergo aori@tn at least 48 hours before the procedure.
Proposition 4 requires the request for anotherlfamember to be notified to be based on a




Proposition 4 Joint Hearing
Page 3 of 9

history of past parental abuse of the minor thdetsiled in a written statement and reported by
the abortion provider to authorities and to theifpmember selected for notification.

Previous Legislative Proposal€alifornia Civil Code Section 34.5 was enacted 953 and

gave minors the right to consent to hospital, medend surgical care related to the prevention
or treatment of a pregnancy without the consemth@f parents. Bills to require parental
notification have been introduced in the Califorhegislature a number of times, including AB
2274 (Frazee) Chapter 1237, Statutes of 1987, whashsubsequently found by the California
Supreme Court to be in violation of the Califor@anstitution. In 1997, ACA 38 (Leonard)
would have amended the California Constitutionrhbit any abortion from being performed
upon an unemancipated minor without written confemh the minor and one of her parents or
legal guardian, except in a medical emergency reguimmediate medical attention or upon
court authorization, as specified. ACA 38 failespage in the Assembly Committee on Health
by a vote of 8-8. SCA 17 (Leslie) of 1998 would/daequired a physician to obtain the written
consent of a minor and one of her parents or gaaydir in the alternative the minor's consent
and authorization of the court, prior to providiug abortion and included an exception for
medical emergencies. SCA 17 failed passage iSdmate Committee on Judiciary by a vote of
3-4. Several similar bills have been introducethm Assembly, but were never heard. AB 2582
(Thompson) of 1998 would have reenacted the prawssof AB 2274 after the California
Supreme Court ruling and would have become operatity if an unspecified constitutional
amendment were to be adopted. In 2001, ACA 5 (Wyrmaad ACA 23 (Briggs) would have
prohibited, except in the case of an emergencgbantion from being performed on an
unemancipated minor until the physician has ficdtfied one of her parents or her legal
guardian pursuant to specified requirements, auat @ermitted waiver of these requirements, if
any of certain circumstances were found to exist.

State Case LawThe California Supreme Court held in Americarademy of Pediatrics v.
Lungren 16 Cal. 4th 307 (1997), that the 1987 parentateat statute enacted in AB 2274
(Frazee) violated the special right of privacy sfealy guaranteed under the California
Constitution. AB 2274 (Frazee) required that pbigsis obtain parental consent prior to
performing an abortion on a minor and containedidecjal bypass provision through which a
minor may receive court approval to obtain an abonvithout parental involvement. The
California Supreme Court held that the Californ@n&titution provides greater privacy
protection than the U.S. Constitution, includingtecting a woman's right to choose whether to
continue her pregnancy. The Court held that a mifm is pregnant also has a protected
privacy interest under the California Constitutiormaking the decision of whether to continue
or to terminate her own pregnancy. After findihgtta minor has a reasonable expectation of
privacy, the Court found that AB 2274 would be a@es invasion of the minor's privacy

interest. The Court went on to find that the ptakoonsent requirements in AB 2274 could not
be sustained on the grounds that its requiremeatsexessary to protect the health of a pregnant
minor or to protect the minor's relationship wittr [parent. The Court noted that the evidence
introduced at trial overwhelmingly indicated thaB 2274 would not serve, but rather impede,
the state's interests in protecting the healthiabms and enhancing the parent-child relationship.

Federal Case LawThe U.S. Supreme Court has upheld some stagaahnotification statutes
that require minors seeking an abortion to notifyagent prior to obtaining an abortion, subject
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to a judicial bypass provision that permits a mitwoask a court for permission to bypass a
state's parental notification requirement. [Lambelicklund 520 U.S. 292 (1997).]

Other States Thirty-four states require parental involvemigna minor’s decision to have an
abortion. Two U.S. Supreme Court rulings prohgatents from having absolute refusal over
their daughters’ decision to have an abortion, rogt states with parental involvement laws
require the consent or notification of only oneguay usually 24 or 48 hours before the
procedure. Many of these laws also include a naééimergency exception and a judicial
bypass procedure, through which a minor may recspwet approval to obtain an abortion
without parental involvement. Two states require ¢onsent or notification of both parents and
one lacks a judicial bypass. Six states permndparents or other adult relatives to act in place
of parents; and in cases of neglect or abuse, states waive the consent or notification
requirement altogether. Finally, some state ccuwatee enjoined laws that they have concluded
violate their constitution. Please refer to Appgralfor a chart that summarizes state parental
involvement laws (please note that the chart doéswlude this information for all states).

Proposition 4 Overview

Notification Requirement Proposition 4 requires a physician (or his arrepresentative) to
notify one parent or legal guardian of a pregnar@iancipated minor, as defined, at least 48
hours before performing an abortion on that mir@hysicians would be permitted to provide
notification through a written notice to the parenguardian in person or through certified mail.
If the notification is made through certified mailmust also be sent by first-class mail.
Notification is presumed to be made as of noorhensecond day after the notice is mailed.
Proposition 4 provides for the following exceptidoghe notification:

» Medical Emergenciesthe notification requirements do not apply if fiteysician
certifies in the minor’s medical record that the@udion is necessary to prevent the
minor’'s death or that a delay would “create seriosis of substantial and irreversible
impairment of a major bodily function.”

» Parent/Guardian WaiverA minor’s parent or guardian may waive the noéfion
requirements, including the waiting period, by sitling a signed, written waiver to the
physician.

» Reported AbuseThe physician can notify an adult family memberfifted as a person
at least 21 years of age who is the grandparesgpatent, foster parent, aunt, uncle,
sibling, half-sibling, or first cousin of the mirjdnstead of notifying the minor's parent
based on the minor's written statement that: 1Yedwes physical, sexual, or severe
emotional abuse from a parent who would otherwesaditified, and, 2) that her fear is
based on a pattern of such abuse of her by a paféet manner of notice to an adult
family member must be consistent with that requfoggparental notice. Additionally,
the measure requires the physician to make a wnigport of known or suspected child
abuse to the appropriate law enforcement or pahbiicd protection agency. The
physician would also be required to include wité totice a letter informing the adult
family member about the report of abuse.
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» Court Waiver A minor is permitted to request that a juvenibeit waive the notification
requirements, which the court is permitted to dofihds that the minor is sufficiently
mature and well-informed to decide whether to hevebortion or that notification
would not be in the minor’s best interest.

Physician and State Reporting Requiremdtoposition 4 would require physicians to report
specified information, including the date and platéhe abortion, and the patient’s month and
year of birth and the circumstances under whichathertion was performed to the Department
of Health Services (DH$within one month of performing an abortion on aari Names of

the minor and her parent are not reportable andithity of the physician is required to be kept
confidential. The proposition requires DHS to cdmpn annual report that includes the
numbers of abortions by month and by county wheeéopmed, the minors' ages, the duration of
the pregnancies, the types of abortion procedaresthe number and types of waivers granted.
This report would be required to be made availabkbe public. The courts are required to
report annually to the state Judicial Council thenber of petitions filed and granted or denied.

Penalties Proposition 4 provides that any person who perfoan abortion on a minor and fails
to comply with the measure's provisions is lialdledamages in a civil action brought by the
minor, her legal representative, or by a paremguardian wrongfully denied notification. The
measure would require the civil action to commenitkin four years of the minor's 18

birthday or later, under certain specified circuanses. The measure also makes any person,
other than the minor, her physician, or the phgsisi agent who knowingly provides false
information that the notice of an abortion has bgevided guilty of a misdemeanor punishable
by a fine of up to $2,000.

Legislative Analyst's Office Fiscal Analysis

State Health Care ProgramAccording to the Legislative Analyst's OfficeAD), Proposition 4
could result in a reduction in the number of almmsi obtained by minors within California. This
reduction might be offset to an unknown extent byrerease in the number of out-of-state
abortions obtained by California minors. The LABoaindicates that some minors might also
avoid pregnancy as a result of this measure, furticing the number of abortions for this
group. The LAO maintains that if Proposition 4uees the overall number of minors obtaining
abortions in California, it is also likely that fewabortions would be performed under the Medi-
Cal program and other state health care prograatgtbvide medical services for minors. This
would, according to the LAO, result in unknown staaivings for these programs. However, the
LAO further states that, if Proposition 4 resuti@idecrease in minors’ abortions and an
increase in the birthrate of children in low-incofamilies eligible for publicly funded health
care, the state would incur additional costs. &leild include costs for medical services
provided during pregnancy, deliveries, and infaarec According to the LAO, the net fiscal

! Effective July 1, 2007, DHS was divided into twepdrtments: The Department of Health Care Sergnédshe
Department of Public Health. The measure doesmpetify which of these departments would perfores¢h
activities and incur the related costs.
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effect of these cost and savings factors would @obbnot exceed costs of a few million dollars
annually.

State Administrative CostsThe LAO estimates that the state would incigtfirear costs of up
to $350,000 to develop required forms, establiphysician reporting system, and prepare the
initial annual report. According to the LAO, thegwing state costs for DHS to implement this
measure could be as much as $150,000 annually.

Juvenile and Appellate Court Castaccording to the LAO, Proposition 4 would result
increased state costs for the courts, primarilg essult of the provisions allowing minors to
request a court waiver of the notification requiests. The LAO maintains that the magnitude
of these costs is unknown but could reach seveitibmdollars annually, depending primarily
on the number of minors that sought waivers.

Social Services CostsAccording to the LAO, if Proposition 4 discouesgsome minors from
obtaining abortions and increases the birthratergnh@mwv-income minors, expenditures for cash
assistance and services to needy families wouleé#@se under the California Work Opportunity
and Responsibility to Kids (CalWORKS) program. Thagnitude of these costs, if any,
according to the LAO, would probably not exceeew million dollars annually. The
CalWORKSs program is supported with both state aaefal funds, but because all CalWORKSs
federal funds are currently capped, these additicrsts would be borne by the state.

Impact of Parental Involvement Laws

A search of literature on this subject was condlibiethe California Research Bureau for this
background paper. Previous research indicatep#rantal involvement has an influence on the
way in which some minors seeks certain types oltitneare services. A study published in the
Journal of the American Medical Association (JAMA)August 2002 concluded that mandated
parental notification is likely to reduce the ugdealth care use among adolescents with
concerns related to sexual behaviors. Nearly affeohsingle, sexually active girls under 18
years who were surveyed in family planning clinic&Visconsin reported that they would stop
using the clinics under conditions of mandatoryepéal notification for prescription
contraceptives. The authors concluded that this would have arahpot only on receiving
those contraceptives, but also receiving otherigesvand would have a substantial impact on
the rates of teen pregnancy and sexually tranginitfections (STIs). An editorial in the same
issue of JAMA stated that there is no reason tfiatts to strengthen communication between
adolescents and their parents cannot take placetbwagh confidential health care is available
to adolescents.

An analysis of birth rates, abortion data, and aéa&uativity and contraceptive use published in
2003 found that parental involvement laws redudsattson rates for minors, but did not
increase births to minofsThe authors stated that additional evidence atdit that this may
have resulted from an increased use of contracemiber than a reduction in sexual activity. A
study of the impact of Minnesota's parental nadtiien law found, after the enactment of the
law, a marked drop in the abortion-to-birth ranalb to 17 year olds compared to 18 to 19 and
20 to 44 year olds. The study also found an irsgea the proportion of late (more than 12
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weeks gestation) abortions to early abortionsdens aged 15 to £7A study of the effects of
Mississippi's parental consent requirement showwatithe ratio of minors to adults who sought
abortions declined by 13%, which was offset by @83@crease in the ratio of minors to adults
who obtained abortions out of state. Like the Miswta study, the authors also found that the
requirement increased the ratio of minors to adulte obtained their procedure after 12 weeks
of gestation by 19%. Finally, a study of the parental consent staitutdissouri found a
decrease in the selection of abortion as a pregnautcome, particularly among white teens. In
addition, there was an increase in the percenboitens among teens taking place in other
states and an irregular but steady trend towaed &diortions.

The American Medical Association (AMA), based oreport of its Council on Scientific

Affairs, stated that when minors request confidgrgervices, physicians should encourage them
to involve their parents, but where the law doesrequire otherwise, should permit a competent
minor to consent to medical care and not notifyepts without the patient's consent. The AMA
stated that for certain services (including pregyamlated care, STI diagnosis and treatment,
drug and alcohol abuse services, and mental heattlices), "...physicians must recognize that
requiring parental involvement may be counterprdigtado the health of the patierft."

Arguments in Support of Proposition 4

According to www.healthvote.orgponsored by the California HealthCare Founddt@iCF),
“Friends of Sarah’s Law, the Parental or Alternatihamily Member Notification Law,” the Yes
On 4: Parental Notification Initiative sponsoringnemittee at this point claims no other formal
organizational support for Proposition 4. Proposg 85 and 73 were endorsed by the
California Catholic Conference, representing 11,B@an Catholic parishes in the state.
Republican Governor Arnold Schwarzenegger enddsséd Propositions 85 and 73. Author,
actor, and film producer Ben Stein has appearsdipport of Proposition 4. According to the
California Secretary of State, major early contriios to the “Friends of Sarah” campaign were
San Diego Readeyublisher James Holman ($1.4 million); Sonoma wir@vner and former
California Assemblymember Don Sebastiani ($530,00@) Lenawee Trust, of Irvine
($100,000); the Caster Family Trust, of San Diegf0,000); and Thomas Sudberry, Jr., a San
Diego real estate developer ($35,000).

According to the proponents of Proposition 4, angperson is safer when a parent or family
member is informed of her medical situation. Thappnents maintain that someone who knows
the girl and cares about her future can help hdergtand all her options, obtain competent care,
and work through the problems that led her intosihgation to begin with. Proponents argue
that on a daily basis, older men exploit youngsgahd use secret abortions to cover up their
crimes. The proponents maintain that more thatytbiates currently have parental/family
involvement laws like Proposition 4 in effect artdtes which have laws like Proposition 4 have
experienced real reductions in pregnancies andaflgxtansmitted diseases among young girls.
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Arguments in Opposition to Proposition 4

According to the CHCF web site, www.healthvote,mgmmittees registered to oppose
Proposition 4 are the “Campaign for Teen Safetyo-on 4 -- a Project of Planned Parenthood
Affiliates of California” and “No on Proposition4 Campaign for Teen Health and Safety, a
Project of American Civil Liberties Union of NortlreCalifornia.” In the past, district, state,
and local chapters of the American Academy of Red& the American College of
Obstetricians and Gynecologists, the California MaldAssociation, the National Organization
for Women, the California Nurses Association, Cltsdor a Free Choice, the League of
Women Voters, NARAL Pro-Choice, the National Assicin of Social Workers, and the AFL-
CIO Executive Council formally opposed Propositi@asand 73.

Opponents of Proposition 4 contend that the measilirput teenagers in danger. According to
the opponents, the California Supreme Court rutet®97 that the experience of other states
with parental involvement laws “overwhelmingly” she that these laws do not enhance family
communication, and harm rather than protect teesag@pponents point out that doctors and
nurses encourage parental consultation and thattemsagers do consult a parent when
confronting an unplanned pregnancy. Opponentstaiaithat the government cannot make
teens talk to their parents; family communicationsensitive issues must begin at home and
early. Inthe real world, according to opponeRt®position 4 will force pregnant teenagers
from violent or dysfunctional homes to navigateotigh a stressful court proceeding, to travel
across borders to obtain health care, or to hamgetaus, illegal or self-induced abortions.

! Reddy DM, Fleming R, Swain CEffect of mandatory parental notification on adaiest girls' use of sexual health care
services JAMA. 202;288:710-714.

2 Levine PB. Parental involvement laws and fertility behavialournal of Health Economics. 22(2003) 861-878.

s Rogers, JL, Boruch, RF, Stoms, BA, DeMoya, Ilpact of the Minnesota Parental Notification Law Abortion and Birth

Am J Public Health. 1991;81:294-298.

4 Henshaw, SK.The impact of the requirements for parental conseninors' abortions in MississippFamily Planning
Perspectives; May/June 1995, Vol 27 Issue 3: 120.

5 Pierson VH Missouri's parental consent law and teen pregiyasutcomes Women & health. [Women Health] 1995; Vol. 22
(3):47-58.

5 American Medical Association Code of Ethics: ESR@onfidential Care for Minors. Issued June 19®tiated June 1996.
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Appendix A
PARENTAL INVOLVEMENT IN MINORS' ABORTIONS
STATE REQUIRED PARENTAL
INVOLVEMENT ALTERNATIVES EXCEPTIONS
Consent Notification JUDICIAL ng)gE¥ MEDICAL :]S;;JEIE}L R
BYPASS RELATIVES EMERGENCY | TNCEST OR
Alabama X X X

| Arizona | X | X XX
| California | Enjoined | | |
| Delaware | ] X* XX X
| Georgia | | X X | X
| Minois | | Enoned | | | ]
fowa | ] X X | X X X
| Kentucky | x | X | X
| Maryland | X X
| Michigon | x| X | X
| Mississippi | Bothparents | | X | | X |
| Montana | | Enoined | | | |
| Nevada | | Emoined | | | X |
| Newjersey | | Emoined | | | X |
| NorthCarolina | X . { | X | X | X
[ Ohio | X | X
| Pennsylvania | X | X | X
| South Carolipa | X . { /] X | X | X | X
| Temnessee | X | X | X X

Utah

| WestVirginia | | X x| X

Chart by Guttmacher Institute (September 1, 2008)te: Except where indicated, policies require the ineatent of one
parent.
* Allows specified health professionals to waivegraal involvement if judge is unavailable.



